
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Washington, D.C 20460 

OrFICE OF 
GENERAL COUNSEL 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Determination Regarding Request for a I R lJ.S.C. ~ 20R(b)( I ) \\'ai' er 

Kc,·in Minoli 
Principal Deputy General Counsel and 

Designated Agency l:thics Ot'licial 

Joan l.cary Matthews 
Director. Clean Water Division 
Region 2 

I am writing in response to your request for an im.li\'idual wai\'er pursuant to 18 l J.S.C. 
~ 208(b)( I) to aiiO\\ you to complete your assignment as the Director of th~..: Clean \Vater 
Di,·ision in Region II. Since May 7. 2012.. you ha,·c been dctaikd to EPA under the 
Intergovernmental Personnel Act ( IP/\). 5 lJ.S.C. * 3371. et seq .. from your position as Seninr 
Attorney in the Ortice of General Counsel in the N~o:\\ York State Department of' l·:nvironm;,;ntal 
Conservation (NYSDEC). Your IP/\ ,,·as extended on ivlay 7. 2014 for an additional two years 
and wi II end on May 6. 20 16. \\'hen ) ou arc required by hm to return to your hom~.: institution for 
at least one year. 

You serve as the Director of the Clean Water Division where your responsibi lities 
include overseeing water issues ror New Jersey. New York. Puerto Rico. the U.S. Virgin Is lands 
and eight tribal nations. Since De~.:embcr 201-L you han; been recused from part ici pating in any 
particular matters involving the State of New York (hcn:inalkr the "State'· or "Nc" York") 
because or a concern about a possi blc con 11 ict or i ntcrest. The 0 !'lice o I' General Counsel 
relcrred the issue to the Inspector General (ICi). '' ho in lllrn consulted" ith the Dcpartmentot' 
Justice (DOJ). We recently learned that DO.l declined prosecution and that the ICi is closing its 
review without any l'urthcr action. I ackno\\ ledge the hardship that this uncxpectcd but 
necessary disqualilicat ion caused. both to you and to the region. and am now able to move 
forward \\'ith consideration or this waiver. 

As you know. federa l laws regarding conllicts or intcrcst arc criti cal to ensuring public 
confidence in the integrity of Agency decision making and are not swayed by personal interests. 
I want to begin by stressing that wai\·ing one of these l11'o,·isions should be don~.: rarcl) . and only 
wh~.:n granting the waiver is clearly in the interest of' the lJnited Staks. 



You sed, an individual waiver to allow you to continue to \\Ork on particular matters that 
arlc<.:t th~ Stm~ throu!.!h the end or \'Our I P 1\ assiunmcnt. '' hich is Mav 6. 20 I (>. !\ lh:r careful .... . ""' .. <.:onSi(kration of the n~ets. I am granting you a limited \\aiver of the requ irements of' 18 li.S.C. 
§ 208(b)( I). Your appointing orticial. th~: R<.:gional Administrator. agrees to thi s \\aiv~r. 

lklow I describe my application of kderal Ia\\' and guidance !'rom the Office of 
Government Ethics to the spcci lie l~rcts of) our request. 

The State of New Y od< 

The <.:ntity with which you have a conllict of interest umkr I X U.S. C.* 20S(b)( I) is your 
employer of record, the Stale of New York. one of the jurisdietions ineluded in LPA ·s Region II. 
EP;\ is responsible lor maintaining and enforcing national standards urH..kr a variety of 
environmental laws. in consultation with state. tribal. and local gm·crnments. In carrying out its 
mission, EPA ddegatcs some permitting. monitoring. and enforcement responsibility to the 
stales and federally recognized tribes. Thus. like other states. New York is directly regulated by 
EPA but also serves as a co-regulator in carrying out our cnvironm<.:ntal mandate. 

I conclud<.: that the State in this instance is distinguishable from thl! other entities lur 
which we usually adjudicate conflicts or interest. Whik it s status as a "co-regulator .. does not 
render federal contlil:t or interest la\\'s inapplicable. it docs m:igh in my decision to grant a 
waiver in this case. 

Your l{olc As II Relates to the State of New Yod~ 

Your position of record is Senior 1\ttorncy in the Ortiee oi'Gcncral Counsel in the Nc\\ 
York State Department or Environmental Cons<.:nation (NYSDEC). Your specific title \\'as 
Associate Commissioner in NYSDI:Cs Office of llearings and Mediation Services. \\'hich is an 
independent oflice reponing directly to the Commissioner. In that position. you eondm:ll:d 
hearings related to NYSDEC's permitting and enforcement acti,·ities under the Em·ironml!ntal Conservation Law. but were not aniliated with any or its regulatory programs. tick! pcrsonnd or legal personnel. While NYSDEC may intersl!t:t with EP1\ ·s programs. your position within thl' 
Stale included no oflieial responsibilities related to EPt\ at all. 

Since ivlay 7, 2012, you have been detailed to 1:P1\ on an IP/\ assignment. Your current 
responsibility. as agreed to by the EP/\ and thl! State in the IPA agreement, is to work close ly 
with thl! states. tcrritories and tribal nations in Region II to provide direetion and a(h·icc on 
surface water. drinking water. \\ali:rshed management. wetlands, the National Pollutant 
Discharge Elimination System. dredging and ocean sedim~:nts. stat(! oversight and \\'atcr grant 
programs including Clean Water Act§ I 06 grants and the Clean Water and Sal'c Drinking Water 
State revolving funds. In agreeing to the IPA. lirst in 2012 and again l'i.H the renewal in 2014. the State authorizcd you to \\'Ork lur the bene lit of EPA during your I PI\ assignment.' During your 

1 I note that the IP/\ agr~cmcnt stipulat~d that )Oll \\utdd ntH \\Orh. un sp~cilic part) nmttcr~ ill\olving Nc\\ Yorh.. during the lirst )C<lr of your IP/\ assignm\!11 1. To thc best of' my know lcdg~·. )Oll adhcr~d to that requirement. 



detail you have not retained any responsibil ities assoc iawd with your position of' record in Nc\\· 
York. 

T he Financial Interest at Issue 

During th<: ~ntircty of your IP/\ detail. 1':1'; \ has paid and will continue to pay 100°1f, or 
your salary (currently f oXt~) annua lly). while the State pays !'or your benefits. but you an: not 
count~d against the EP;\ employe!.! ceiling. 

lndi\'iduals detailed to EJ> 1\ under an I P 1\ arc considered to be employees or tl11.:ir l11.1mc 
institution "ror all purposes except work and slqx:rYision." see EP1\ 's !PI\ Policy and Procedures 
Manual. p. 1-3. but arc also subject to the lctkral ethics statutes. including 18 U.S.C. ~~OS . 

,,·hich governs Jinancial conflicts or intt:rest. Pursuant to I 8 U.S.C. * 208(a). executive branch 
cmploy~.:cs are prohibited li·om participating personally and substantially in a particular matter 
that will have a direct and predictable cf!'e~.:t on their financial interest or those interests that arc 
imputed to them. Your permanent employment status wi th Nc\\' York is an imputctllinan~.:ial 
interest or yours under this statutl.!.2 

Your Efforts to Ohtain and /\hide By Ethics Counselling 

At the <.:0111111encemenl 0 r yo ur J p /\. you sought and obtai ned ath ice from the 0 !'lice 0 r 
Regional Counsel in R~:gion II. and were informed ahout a one year cooling o!T periocl \\'ith the 
State that was memorialized in the IP/\ agreement itself. You \WI'!.! nnt. hm\e\·cr. ad\'ist.:d about 
any concerns under IS ll.S.C. ~ 208 about your imputed ..::mploymelll interest. When alerted tu 
the oversight. you immediately n.:c.:uscd !'rom further participation in any particular matl\.:r 
affecting New York. I lind that you did provide an ag\.·ncy L'lh,ics oi'Iicial "ith ull ol'thc relevant 
1~1cts and that you relied in good faith upon the ad,·i\.:e . or lack of mh·it:e, that you rccei, ·cd. 5 

C.F.R. * 2635.107. 

The Legal Sta ndanl 

;\san indi\'idual serving in an !Pi\ assignml.!nt, you nrc..: deemed an "employee" l'ur the 
pmposes of the Standards oi'Ethit:a l Conduct !'or l:mployel:s or the l·:xccutivl.! Brancll. 5 C.F.I~. 

Part 2635. and the federal confl ict of interest stntutcs codilicd at Titk 18 ol'thc United States 
Code. Sec 5 C.F.R. * 2635.1 02(h) [dc!ining "employee" <ls including "employees of a State or 
local government ... scr\'ing on detail to :.1n agency, pursuant to 5 l ' .S.C. * 3371. et seer "I. You 
arc therefore prohibited from participating personally and substantially in an oni<.:ial capacity in 
particular matters in which you have a personal linancial inh.:rt.:st or in \\'hich you have an 
imputed interest under I X U.S .C. ~ 208. Thi.! l~1ct that you have been dctai k<..l !'rom the State docs 
not render this prohibition inapplicable. Th<: statute is intended to pr<:vent employees rrom 
allowing personal or imputed financial interests to al'f'ct.:t thl!ir onicial actions and to protect 

~ I note that you parti<:ipatc in the New York Stale ilnd Local Rctin.:rncm System. Pursuant to the rcgulawr~ 
exemptions, this personal financial interest is not a tl isquali(\ ing. (lnc that raises com:crns under the li:dcral ~·onflict 

of interest statute .. ~~ 5 C. F. R. ~* ~6· 10.20 I (c)( I )Iii). 2(l·~0.2ll I(~:)( I)( iii l and ~():10 .20 It L: )(2 ). 



gov~rnmt:nt processes rrom any actunl or appan:nt con 11 icl or i ntcresl. 

Spcc: ilically. the stututt: states: 

Except as permillctl by subsection (b) hercoL \\hocn;r. being an ol'licer or 
employee of the executive branch or the United Stutes Government. m oLtn) 
independent agem:y orth~ United States .... participates personally and 
substantia lly as a Government of'ticcr or cmploycc. through decision. apprm·al. 
disapproval, recommendation. the rendering of advice. inv~.:stigation . or 
otherwise. in a judicial or other proceeding. application. request for a ruling or 
other determination. contract. claim. controversy. charge. accusation. arrest. or 
other particular matter in \\'hich. to his kno\\ ledge. he. his spouse, minor child. 
general partner. organization in \rhich he is serving as oniccr. dircctor. trustee. 
general partner or employee. or any person or organization with whom h~ is 
negotiating or has any arrangement concerning prospective ~mplo) mcnt. has a 
finam:iul interest--

Shall be subject to the penalties set forth in section 2 1 o or this title. 

Forth~..: purposes or this provision. the linancial interests o r Ne\\ York an: imputed to) OLI because you arc their employee or record. Absent a wai\'cr rrom this imputed interest. you are prohibited from participating in any particular matter that aiTccts New York's financial interests. 

18 U.S.C. § 20g provides for the possibility ofnbtain ing a wai\'er of the requirements or the provision: 

(I) if thl' onicer or employee first advises the Government orticial responsibk for appointment tn his or her position or the nature and ci rcumstanccs of the judicial or other proceeding. application. rcqucst I(H a ruling or other determination. 
contract. claim. contro,·crsy. charge. accusation. arrest. or other particular matter 
and makes full disclosure of the linancial interest and receives in ad\'ance a 
written determination made by such official thatth..: int~.:rcst is not so substantial 
as to be decmcd likely to al'l'ect the integrity or the services which the 
Government may expect from such ol'liccr or emplo) ee: 

You seck a \\'ai vcr under thi s provision. 

Your lh·qucst fot· u \Vaivc t· 

You seck a waiver from the financial conllict or interest statute ror the limited period of this issuance date to May 6. 20 16. v;hen your I P J\ assignment ends and you ''iII return to the State. This waiver will pl:rmit you to perform the responsibi lities I:PJ\ and New York authorii.<XI you to perform under the terms of the IPA agrt:cmcnt itsclr. 



Application of Applicahh.• L:rw to Your Request for· a Wnivcr and Decision 

1\s EPA. 's Designated 1\gem:y Ethics Offieial. I run authorized to \\'aive the criminal 
prohibition upon a written determination that the financial interest im·olved is not so substantial 
as to be deemed likely to ulTect the inll!grity of the services that the Government may expect 
!'rom you. the employee. Before I render a decision I must first. pursuant to 5 C. F.R. ~ 26-to.JOJ. 
consult with the Of'ficc of Government Ethics. \\here practicable. which l ha,·e done. 

1\s stated at the outset or this memorandum. federal conflict or interest laws arc critical to 
ensuring federal employees ha\'C the interests of the United Stales and not their personal 
interests - in mind when performing their rcsponsihilitics as a federal employee. I r Federal It"' 
identilics a set of facts as presenting a conflict or interest l'or a federal employee. that is a \\:ry 
serious matter and the employee ami agency ethics onicials should mo\'c S\\'il'lly to bri ng the 
conduct ofthe employee into compliance wi th li.:dcralla\\ . 

In this situation. I conclude that your employment status with Ne\\· York docs present an 
imputed linancial conllict or interest or the sort prohibited by 18 U.S.C. * 208. absent a \\'aiver 
or applicable regulatory exemption. The statute' s prohibitions arc not abso lute , however. and 
spccilically authorize an agency orticial to waive those prohibitions in certain limited 
circumstances. 1\t EPA.. I am the Designated 1\gcncy Ethics Orticial and. as such. have the 
authority to grant such a waiver. As stated abovc. I am required. if possibk. to consult "ith the 
Oflice of Go\ ernment Fthics before rend...: ring my decision. 

Hm·ing applied the applicab le law and Orlice of Go,·ernment I:thics guidance to the l~tcts 
of this case. I have concluded that the financial interest involved is not so substantial as to be 
deemed likely to affect the integrity of the services that the GoYernment may expect rrom ~ ott 
from now until May 6. 20 I(>. and therefore grant you a waiver rrom the prohibitions contained in 
18 U.S.C. ~ 208 during that time period. 

Legal Analysis 

1\s articulated in the statute itsel rand in guidance from the Onice of Cim ernm...:nt Ethics. 
the key determination lo r a deciding offic ial is whether the financial interest im·ol\'cd is not so 
substantial as to be deemed likely to affect the integrity of the services that the Ciovernmentmay 
expect from the employee. In applying the l~tctors articu lated by the Orticc or Government 
Ethics at 5 C.F.R. * 2640.30 I (b). I lind that : 

• You and New York arc the "persons·· \\'hose financial interests arc involved: 
• You arc currently on an I PA assignment rrom New York. although I :PA pays 

your sa lary and benefits. including n supplementation or your state salary to be 
commensurate \\ith the rate o r pay ror an I:PA employee in thi s posi tion: 

• The disqualifying financial interest ari ses from your employment sta tus with New 
York. which rai ses the potential for gain or loss for the State as a result or 
go,·ernmcnt action that you may parti<.:ipatc in as part o f your I:P;\ duti<.:s: 



• Your employment status with Ne'' York is or substantial finam:ial intt:rest to you 1 

• Your position as EP/\ lh:gion ll"s Water Di,·ision Director involves your personal 
and substantial participation in particular matters that involn; Nc\\ York 
specifically. including decisions or recommendations about grants, permits and 
other specific party mallers: and 

• Both EP/\ and New York spccilicall) assignt:d you to work on watcr-n.:latcd 
issues that include that state. 

I have considered these l~1ctors care fully . I lind that your imputed i ntcn.:st is a li nancial con 11 ict 
or interest lor you. Under the statute. therdon.:. the only remaining question is whdher the 
interest "is not so substantial as to he deemed likely to aft"cct the integrity of the scn·iccs "hich 
the Government may expect from such orticer or employee." In considering this aspect or the 
statutory test. the fact that you an: on an IPA is particularly rekvant. 

By signing the I P !\ agreement, EP ;\ amlthc State both assigned you to \\ ork on mncr
rclatcd issues that include the State. and both anirm~.:d that commitm<.:nt with th<.: IPA renewal in 
1014. The "integrity of the services" that the State and EP 1\ expect from you in your current 
position is to fulfill your duties to the best or your ability to benefit both organizations. Frankly. 
when approving your IP/\ initially and in renewing it. the State recognized that your I~P/\ sl:ope 
of work would entail working directly on particular matters that involved it al'ter the first year. 
but placed no parameters on your ability to represent EP/\'s interests over tlwirs . There was nu 
limit on the performance or those duties e\·cn irthos<.: duties were not fully aligm:d \\'ith the 
interests of the State on a particular matter. 

In passing the IPA. Congress clearly intended ror an exchange ofpcrsonnel and expertise 
bct\\'cen rederal government and other <.:ntities. including states. To refuse to consider a ''aiwr at 
alL or to dramatically limit one. would seem to defeat that intention. I ther<.:l(>re conclud<.: that 
your imputed financial interest in the State is not likely to affect the integrity of the scn·iccs that 
the United States Government and EP/\ expect f"rom you. so I am granting this limiteu waher. 

Conclusion 

Based on the factual circumstances of this request. including the expectations of the State 
and EP/\ that you arc performing work to benefit both organizations. and the limited nature or 
the request. I hereby grant the request for a waiver tmtkr 18 U.S. C. * 208(b)( I). 

This waiver is limited in nature and permits only your official participation in particular 
matters that arise in Region II that you would be participating in as part or your assigneu duties 
as the Director of the Clean Water Di,·ision. This \\'ai,·er \\'ill automatically become ,·oid and 
cease to he effective upon termination of your detail. You arc aware that this limited \\'ai\·er \\ill 
cease to be ert~cti\'e on rvlay 7. 2016. 

' As noted previously. your participation in the stat\! retirement sysh:m is not a disqualifying linancial intcrt:st. 
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You understand that you remain a !Ccleral ~mployec "vhik on the !PI\ assigmm:nt. subje\.:t 
to the Standards of Ethical Conduct lor Executive Branch l~mployccs. 5 C.F.R. Pan 2635. and 
the criminal conflict of intcn.:st stntutcs. I H U.S .C. ** 203. 205. 207. 208. and 209. as well as 
other applicable laws. If you have questions about whether a t:crtain matter is co,·crcd by this 
mtiver. or whether an action you may take while on detail implicates the ethics laws. you arc 
din:ctcd to promptly seck assistam:c from Justina Fugh. Senior Cuunsd fur Ethics. ur m<.::. 

Finally, pursuant to 5 C.F.R. * 26-+0.304. u copy of this waiver will be made a\'ailabk 
upon request to the public in accordance \\'ith the procedures described in 5 C.F.R. * 2634.603. 
In making this waiver publicly available. certain information may be ,,·ithlh.:ld in accordance 
with 5 C.F.R. § 26-W.304 and 5 U.S.C. s 552. 


